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*(1) The recently anmended provisions of section 212(i) of the
Immigration and Nationality Act, 8 US. C. § 1182(i) (Supp. |
1996), which require that an alien establish extrene hardship to
his or her United States citizen or pernmanent resident alien spouse
or parent in order to qualify for a waiver of inadmssibility, are
applicable to pending cases. Matter of Soriano, InterimDecision
3289 (BIA, A G 1996), foll owed.

(2) The factors to be used in determ ning whether an alien has
est abl i shed extrene hardshi p pursuant to section 212(i) of the Act
include, but are not limted to, the follow ng: the presence of
| awf ul permanent resident or United States citizen famly ties to
this country; the qualifying relative’s famly ties outside the
United States; the conditions in the country or countries to which
the qualifying relative would relocate and the extent of the
qualifying relative' s ties to such countries; the financial inpact
of departure from this country; and, finally, significant
conditions of health, particularly when tied to the unavailability
of suitable nedical care in the country to which the qualifying
relative would rel ocate.

(3) The underlying fraud or msrepresentation for which an alien
seeks a waiver of inadm ssibility under section 212(i) of the Act
may be consi dered as an adverse factor in adjudicating the waiver
application in the exercise of discretion. Matter of Tijam
InterimDecision 3372 (BI A 1998), foll owed.

James M Byrne, Esquire, San Francisco, California, for respondent

Shi | pa Khagram Assistant District Counsel, for the Inmgration and
Nat ural i zati on Service
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Bef or e: Board En Banc: DUNNE, Vice Chairman; VACCA, HEILVAN,
HOLMES, HURW TZ, FILPPU, COLE, MATHON, GUENDELSBERGER,
JONES, GRANT, and SCl ALABBA, Board Menmbers. Concurring
Qpi nion:  WVILLAGELIU, Board Menber, joined by SCHM DT,
Chai r man. Concurring and Dissenting Opinion:
ROSENBERG, Board Menber.

GRANT, Board Menber:

In an oral decision dated January 21, 1997, an |Inmgration Judge
deni ed the respondent’ s requests for a wai ver of inadmssibility and
adj ustment of status pursuant to sections 212(i) and 245 of the
I mmigration and Nationality Act, 8 U.S.C. 88 1182(i) and 1255 ( Supp.
1 1996). The respondent’s appeal from that decision wll be
di sm ssed. !

. PROCEDURAL BACKGROUND

In a prelimnary hearing held on Cctober 26, 1995, the respondent
admtted the allegations contained in the Order to Show Cause and
Notice of Hearing (Form I|-221) and was found deportable by the
I mmigration Judge. He then filed a request for adjustment of status
on Septenber 19, 1996, based on an approved visa petition filed by
his United States citizen spouse.? Because the respondent had been
convicted of possession of false identification docunents, the
respondent also filed a request for a waiver of inadmissibility.
See section 245 of the Act.

The Imrigration Judge originally believed that the respondent
required a waiver of inadmssibility under section 212(h) of the
Act, but then determned that the respondent fell wthin an
exception to section 212(a)(2)(A)(i)(1) of the Act (crine involving
nmoral turpitude). Specifically, the Imrgration Judge found that

Y1n addition, the I mmgration Judge deni ed the respondent vol untary
departure as a matter of discretion. As the respondent does not
raise this i ssue on appeal, we decline to address it.

2 The visa petition was actually approved while the respondent’s
spouse was still a | awful permanent resident.
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the respondent had not been incarcerated for nore than 6 nonths,
making a waiver under 212(h) unnecessary. See section
212(a)(2) (A (ii)(I1) of the Act. However, the Imnmgration Judge
determined that the respondent’s crine did fall wthin section
212(a)(6)(C) of the Act, which renders inadm ssible any alien who
procures or seeks to procure, by fraud, docunentation or other
i mm gration benefits under the Act. Therefore, the respondent still
needed a wai ver of inadm ssibility under section 212(i) of the Act
(wai ver for fraud or m srepresentation).

In determining whether to grant the application for a section
212(i) waiver, the Inmgration Judge found that the respondent had
failed to establish extreme hardship to his spouse in the event he
is deported. Additionally, the Imrigration Judge denied the
respondent’s application for adjustnent of status as a matter of
di scretion.

On appeal, the respondent argues that the Inmm gration Judge erred
in finding no extrene hardshi p and that he al so gave i nproper wei ght

to the negative factors in this case. In addressing the
respondent’s argunments, we will engage in an i ndependent review of
the merits of the case. Prior to discussing the nerits of the

respondent’s argunments, however, we wi |l address several issues of
statutory interpretation raised in his appeal.

1. STATUTORY | NTERPRETATI ON | SSUES
A. Wiether a Waiver is Required Under Section 212(i) of the Act

The respondent first argues that he does not require a waiver of
i nadm ssibility under section 212(i) of the Act because he is not
i nadmi ssi bl e under section 212(a)(6) (O (i) of the Act.
Specifically, he states that his sole conviction for possession of
a false identification document (nanely, a counterfeit Texas birth
certificate) with the intent to defraud the United States (by
obtaining a United States passport) does not fall wthin the

definition of fraud in the Act. As he was convicted only of
possession, he asserts that it is error to find him guilty of
seeking to procure a fraudul ent docunent. W disagree. Section

212(a)(6) (O (i) of the Act states:

[Alny alien who, by fraud or willfully msrepresenting a
material fact, seeks to procure (or has sought to procure
or has procured) a visa, other docunentation, or adm ssion
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into the United States or other benefit provided under this
Act is inadm ssible.

Qovi ously, the respondent admits to procuring one docunment in the
formof a fraudulent birth certificate. The respondent testified
that he purchased the birth certificate in Los Angel es, California,
for approximately $400 or $500 so that he coul d obtain enpl oynent.
He then used the birth certificate to procure by fraud a socia
security nunber, and he used both docunments to seek to procure a
passport. The latter docunent was necessary in order for the
respondent to be able to travel into and out of the United States
and to aid himin obtaining enpl oynment.

W note also that in finding the respondent’s conviction fel
within section 212(a)(6)(C) of the Act, the Inmgration Judge and
the Immigration and Naturalization Service did not inproperly “go
behind” the conviction record as contended by the respondent.?
Rather, they were nerely establishing the facts regarding the
respondent’s fraud, which would have constituted grounds for
i nadm ssibility whether or not the respondent had been convi cted.
See section 212(a)(6)(C of the Act (no conviction is required in
order to establish inadm ssibility).

In sum we agree with the Inmm gration Judge that the respondent’s
activities clearly fall within the purview of section
212(a)(6) (O (i) of the Act. By fraud and by wllful
m srepresentation of a material fact, he sought to procure both
“docunent ati on” and “other benefits” under the Act. Therefore, we
turn to the respondent’s cl ai mon appeal that he was not required to
establish extreme hardship under recently enacted inmgration
| egi sl ati on.

® On appeal, the respondent argues that the Inmgration Judge
inproperly entertained a collateral attack on the respondent’s
conviction. Although he correctly points out that an Inm gration
Judge may not go behind a conviction to determine the guilt or
i nnocence of an alien, the respondent fails to note that the factors
surroundi ng a convi ction may be taken i nto consi deration when maki ng
a discretionary determn nation. See Mtter of Thomas, Interim
Deci sion 3245 (BI A 1995). This includes taking into consideration
the respondent’s future travel plans as a focus for possible future
fraudul ent conduct, as well as discussing the initial fraud of
purchasing a fake birth certificate. See INS v. Yueh-Shaio Yang,
519 U. S. 26 (1996), reversing Yang v. INS, 58 F.3d 452 (9th Cir.
1995); see also discussion infra.

4
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B. Applicability of New Legislation to the Respondent’s Case

On appeal, the respondent argues that he was not given an adequate
opportunity to present evidence on the issue of extrene hardship
because, at the time of his hearing, “the INS was not asking for any
showing of ‘extrene hardship.’” He <concedes that the new
requi renents for section 212(i) relief apply to him notw thstandi ng
the fact that his application for relief was filed prior to the
enactment of new legislation, i.e., section 349 of the 111l egal
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-639
(“I' RRRA"). 4 However, he states that his case should be remanded in
order to allow himto present adequate evidence on the issue of
extreme hardship. 3

We first note that the respondent’s concession is in accord with
the Attorney General’'s decision in Matter of Soriano, Interim
Deci sion 3289 (BIA, A .G 1996), which holds that the enactnent of
new statutory rules of eligibility for discretionary fornms of relief
acts to withdraw her jurisdiction to grant such relief in pending
cases to aliens who do not qualify under those new rules. In
conducting a statutory analysis of the new anendnents to section
212(c) of the Act, 8 U S . C. 8§ 1182(c) (1994), as anended by
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104- 132, § 440(d), 110 Stat. 1214, 1277 (“AEDPA’), the Attorney
General stated:

4 IIRIRA 8 349 amended section 212(i) of the Act to require a
showi ng of extrene hardship to an alien’s United States citizen or
per manent resident alien spouse or parent. This section of the
IIRIRA also limted the availability of section 212(i), which had
previously allowed aliens to establish eligibility if they were
parents of United States citizens or |awful permanent resident
aliens. |d.

5> W note that the respondent appears to be confused as to the date
the Il RIRA was enacted. The date of enactnent and the effective
date for many provisions in this new | egislation was Septenber 30,
1996, while other changes nmade by the |1 RI RA were del ayed fromgoi ng
into effect until April 1, 1997. The changes made by section 349
were effective on Septenber 30, 1996. Therefore, as the
respondent’s case was adj udi cated on January 21, 1997, it was after
the date the Il RIRA becane effective, and the new requirenent of
extreme hardship applies to the respondent’s case.

5



I nteri mDeci sion #3380

In summary, under Landgraf [v. USI FilmProducts, 511 U S
244 (1994)], a new statute does not have retroactivity
effect if it does not inmpair rights a party possessed when
he or she acted, increase a party’'s liability for past
conduct, or inpose new duties with respect to transactions
al ready conpl et ed. More specifically, an intervening
statute that either alters jurisdiction or affects
prospective injunctive relief generally does not raise
retroactivity concerns, and, thus, presunptively is to be
applied in pending cases.

Matter of Soriano, supra, A.G opinion at 4. Likew se, the Attorney
Ceneral concluded that the new provisions in section 212(c) applied
to pendi ng cases because the new | egislation acted to w thdraw her
authority to grant prospective relief; it did not speak to the
rights of the affected party. 1d. at 4-5. The effect was therefore
to alter both jurisdiction and the availability of prospective
relief to the alien. 1d. at 5; see also AEDPA § 440(d).

Simlarly, we find the request for a waiver of inadmssibility
pursuant to section 212(i) of the Act is a request for prospective
relief. *“‘It is not designed to remedy the past but only to affect
petitioner’s future status with respect to the legality of his
presence in the United States.’”” Matter of Soriano, supra, A G
opinion at 6 (quoting Scheidemann v. INS, 83 F.3d 1517, 1523 (3d
Cr. 1996) (discussing section 212(c) of the Act)). The
consequences to both the respondent in this case and t he respondent
in Scheidemann were clear at the time of that conduct and remain
unchanged t oday—bot h were subj ect to possible crimnal sanctions and
deportation. |1d. Therefore, based on the foregoing, we find that
the anendrments to section 212(i) of the Act are substantially
simlar to those discussed in Matter of Soriano, supra, in that they
affect only prospective injunctive relief. As we are bound by the
Attorney Ceneral’s prior decision, we apply this analysis to the
respondent’s case and find that new provisions in section 212(i)
nmust be applied to pending cases. See Matter of Montenegro, 20 | &N
Dec. 603 (BI A 1992) (holding that the Board and all the Inmmgration
Judges are strictly bound by the determ nations of the Attorney
Ceneral because our jurisdiction derives from hers). Since the
anendnment s made by section 349 of the 11 RIRA were effective upon the




I nteri m Deci si on #3380

dat e of enactnent, Septenber 30, 1996, they were properly applied by
the I'mmgration Judge in his decision of January 21, 1997.°

Therefore, we reject the respondent’s clai mthat since “I NS was not
asking for any showi ng of extrenme hardship,” his case should be
remanded for an opportunity to present evi dence of extrene hardship.
It is clear fromthe record that the parties were aware that the
extreme hardship requirenment added by Il RIRA was being applied to
the respondent’s case, and he had anple opportunity to present
evidence in this regard. Based on the foregoing, we find no error
in the Immigration Judge's application of extrenme hardship to this
case, and we al so find no ground upon which to remand. Accordingly,
we will now discuss whether the respondent has net the statutory
requi renent of extrene hardship.

1. MR TS OF THE RESPONDENT' S CASE
A. Extreme Hardship

As we have stated in other cases involving discretionary relief,
extreme hardship is not a definable term of fixed and inflexible
meani ng, and the elements to establish extreme hardship are
dependent upon the facts and circunstances of each case. See Matter
of Chunpitazi, 16 I &N Dec. 629 (BI A 1978). The Board has, however,
enunci ated factors relevant to the issue of the extrene hardship
determ nation in previous decisions, albeit ones involving relief
other than a section 212(i) waiver.

Al though it is, for the nobst part, prudent to avoid cross
application between different types of relief of particular
principles or standards, we find the factors articulated in cases
invol ving suspension of deportation’” and other waivers of

5 The argument in the respondent’s brief which addresses when the
Department of State conmuni cated the new section 212(i) requirenments
to its overseas consular offices is irrelevant. It is clear from
the record that the Imm gration Judge was aware of the new standard
and applied it to this case.

"W note that this formof relief was repealed by the I RIRA  See
section 244(a) of the Act, 8 U S . C 8§ 1254(a) (1994) (i ncluding
extreme hardship as one of several statutory elenents required for

(continued...)
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inadm ssibility to be helpful, given that both fornms of relief
requi re extrene hardship and t he exerci se of discretion. See Matter
of Mendez, InterimDecision 3272 (Bl A 1996) (applying discretionary
factors articulated in a section 212(c) case to a waiver of
i nadm ssibility under section 212(h)(1)(B) of the Act); see also
Hassan v. INS, 927 F.2d 465, 467 (9th Gr. 1991) (noting that
suspensi on cases interpreting extrene hardship are useful for
interpreting extreme hardship in section 212(h) cases). These
factors relate to the level of extreme hardship which an alien's
“qualifying relative,” in this case his spouse, would experience
upon deportation of the respondent. INS v. Hector, 479 U. S 85
(1986) (stating that the Board does not need to consider hardship to
third parties other than the qualifying relatives delineated in the
Act for purposes of deciding whether an alien is entitled to
relief).

1. Factors To Be Consi dered

The factors deened relevant in determ ning extrenme hardship to a
qualifying relative include, but are not limted to, the follow ng:
the presence of |awful permanent resident or United States citizen
famly ties to this country; the qualifying relative's famly ties
outside the United States; the conditions in the country or
countries to which the qualifying relative would relocate and the
extent of the qualifying relative’'s ties to such countries; the
financial inpact of departure from this country; and, finally,
significant conditions of health, particularly when tied to an
unavail ability of suitable nmedical care in the country to which the
qualifying relative would relocate. See Jong Ha Wang v. INS, 450
U S 139 (1981); Qutierrez-Centeno v. INS, 99 F.3d 1529 (9th Cr.
1996); Shooshtary v. INS, 39 F.3d 1049 (9th Cr. 1994); Palner v.
INS, 4 F.3d 482 (7th Cir. 1993); Cerrillo-Perez v. INS, 809 F. 2d
1419 (9th Cir. 1987); Ramirez-Durazo v. INS, 794 F.2d 491 (9th Cr.
1986); Sanchez v. INS, 755 F.2d 1158 (5th Cr. 1985); Contreras-
Buenfil v. INS, 712 F.2d 401 (9th Cir. 1983); Ranirez-Gonzalez v.
INS, 695 F.2d 1208 (9th GCir. 1983); see also Mtter of Pilch,
InterimbDeci sion 3298 (Bl A 1996); Matter of L-O G, InterimbDecision
3281 (BI A 1996); Matter of O J-O, Interi mDecision 3280 (Bl A 1996);
Matter of Ige, 20 1&N Dec. 880 (BIA 1994); Matter of Anderson, 16
| &N Dec. 596 (Bl A 1978).

(...continued)
suspensi on of deportation).
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VWhile not all of the foregoing factors need be analyzed in any
given case, we will now apply those factors to the present case to
the extent they are relevant in deternining extrene hardship to the
respondent’s spouse. W enphasize again, however, that the |ist of
factors noted above is not exclusive and also that the Attorney
Ceneral and her del egates have the authority to construe extrene

hardship narrow y. INS v. Jong Ha WAng, supra, at 144. In
addi ti on, we note that establishing extrene hardshi p does not create
any entitlement to relief. Al though extrene hardship is a

requi renent for section 212(i) relief, once established, it is but
one favorabl e discretionary factor to be considered. See Mitter of
Mendez, supra, at 9.

2. Analysis

The respondent is a 24-year-old native and citizen of Mexico. He
has resided in the United States since 1989 and was recently married
in 1995. At the tinme of the marriage, the respondent’s wife was a
| awf ul permanent resident; she becane a naturalized United States
citizen in 1996. Both the respondent and his wife reside with her
famly and provide them sone financial support in return for room
and board. Most of the respondent’s family, however, resides in
Mexi co.

The respondent testified that he and his wife have very little
nmoney. Therefore, if forced to accompany the respondent to Mexico,
the respondent’s wife would be unable to travel back and forth to
visit her famly in the United States. In addition, the
respondent’s wife testified that she would have difficulty in
obt ai ni ng enpl oynent in Mexico.

Havi ng fully wei ghed the factors nenti oned above, we find that the
respondent has failed to establish extrenme hardship to his spouse.
As noted in the Inmgration Judge’s decision, the respondent’s wife
knew t hat the respondent was in deportation proceedings at the tine
they were married.® 1|In contrast to the respondent’s assertions on
appeal, this factor is not irrelevant. Rather, it goes to the
respondent’s wife' s expectations at the tine they were wed. I|ndeed,
she was aware that she may have to face the decision of parting from
her husband or following himto Mexico in the event he was ordered

8 W note that, on appeal, the respondent argues that the
I mmigration Judge failed to consider the hardship to his wife. W
disagree and find that the Inmgration Judge gave adequate
consi deration to this issue.
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deported. In the latter scenario, the respondent’s wife was al so
aware that a nove to Mexico would separate her fromher famly in
California. W find this to underm ne the respondent’s argunent
that his wife will suffer extrenme hardship if he is deported. See
Perez v. INS, 96 F.3d 390, 392 (9th Cr. 1996) (stating that
“‘[e]lxtreme hardship’ is hardship that is ‘unusual or beyond that
whi ch would normally be expected upon deportation. ‘ The common
results of deportation are insufficient to prove extrene hardship.’”
(quoting Hassan v. INS, supra, at 468)); Shooshtary v. INS, supra,
at 1051 (holding that the uprooting of famly and separation from
friends does not necessarily ampunt to extrenme hardship but rather
represents the type of i nconveni ence and hardshi p experienced by the
famlies of nost aliens being deported); Silverman v. Rogers, 437
F.2d 102, 107 (1st G r. 1970) (stating that “[e]ven assum ng that
the federal government had no right either to prevent a marriage or
destroy it, we believe that here it has done nothing nore than to
say that the residence of one of the marriage partners may not be in
the United States”), cert. denied, 402 U S. 983 (1971).

Additionally, at no time during the hearing did the respondent’s
wi fe suggest that she would suffer any particular hardship, |et
al one extrenme hardshi p, by noving to Mexi co. See Shooshtary v. I NS
supra, at 1051 (reviewing the Board' s denial of a waiver of
i nadm ssi bility under section 212(h)(1)(B) of the Act, and stating
that a “*waiver should be granted only in those cases where “great

actual or prospective injury” to the qualifying party will occur.
There nust be an “extrene inpact” on the citizen or | awful permanent
resident famly nenber. . . .”” (quoting the Board' s decision inthe

case, which in turn quoted Matter of Ngai, 19 I&N Dec. 245 (BIA
1984))). Furthernore, although the respondent’s spouse woul d | ose
the physical proximty to her famly, she speaks Spanish and the
majority of her famly is originally from Mexico. Therefore, she
shoul d have less difficulty adjusting to life in a foreign country.
See Ramirez-Durazo v. INS, supra, at 498 (noting that the famly
spoke Spani sh, whi ch woul d ease the children’s transition to Mexi can
soci ety and schools, and that any hardship would be alleviated by
nunerous relatives living in the country to which the qualifying
aliens would be relocating); Ram rez-Gonzalez v. INS, supra, at 1211
(hol ding that the hardship resulting from separation from extended
famly would be alleviated by imediate famly relatives living in
the alien’s honel and); see also Matter of Pilch, supra, at 9 (noting
that nunmerous famly menbers in Poland rmay be able to provide an
enoti onal base of support upon the aliens’ return to that country).

In addition, neither the respondent nor his wife have any rea
financial ties to the United States. The respondent’s wife is

10
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currently unenpl oyed. Although the respondent is a nmusician in a
band, he provided no evidence to prove that it had experienced
success such that deportation would cause him to relinquish a
lucrative career and, therefore, plunge his wife into unaccustomned
poverty. Even if this were the case, we have generally not found
financial hardship alone to ambunt to extreme hardship. See, e.q.
INS v. Jong Ha Wang, supra, at 144 (hol ding that the mere show ng of
econom c detrinent to qualifying famly menbers is insufficient to
warrant findi ngs of extreme hardship); Ramirez-Durazo v. INS, supra,
at 499 (finding no extrene hardship where the child faced a | ower
standard of living in Mexico); Hernandez-Patino v. INS, 831 F.2d
750, 755 (7th Gr. 1987); Holley v. INS, 727 F.2d 189 (1st Gr.
1984); Jong Shik Choe v. INS, 597 F.2d 168 (9th G r. 1979); see also
Shooshtary v. INS, supra, at 1051 (stating that the “extrene
hardshi p requi rement of section 212(h)(2) was not enacted to insure
that the fam |y nenbers of excludable aliens fulfill their dreans or
continue in the lives which they currently enjoy”).

In sum the respondent has failed to show that his spouse would
suffer extrene hardship over and above the normal economc and
soci al disruptions involved in the deportation of a fam |y menber.
See Matter of Pilch, supra; see also Hassan v. INS, supra, at 468
(finding that an alien attenpting to establish extreme hardshi p nust
show a nore severe inpact than that of the common results of
deportation); Ramirez-Durazo v. INS, supra, at 498. Therefore, we
agree with the Imm gration Judge’ s decision denying the respondent
a waiver of inadmissibility under section 212(i) of the Act.

Havi ng found the respondent statutorily ineligible for relief, we
decline to discuss whether or not he nerits a waiver as a matter of
di scretion. However, for purposes of clarity and future
adj udi cations, we will address the respondent’s argunent that the
I mmigration Judge erred in considering his original fraud as an
adverse factor when di scussing discretion.

B. Use of Underlying Fraud as an Adverse Factor in
Determ ning Discretionary Relief

On appeal, the respondent cites several cases to support his
assertion that the Inmgration Judge erroneously focused on the
underlying fraud as an adverse factor. See Matter of Al onzo, 17 |I&N
Dec. 292 (Conmir 1979); Matter of Da Silva, 17 |1&N Dec. 288 (Commir
1979). As correctly noted by the respondent, these cases stand for
the proposition that obtaining certain docunentation by fraud, in
order to achieve an imm gration benefit, “shows disrespect for the
law, but . . . is the action for which [the applicants] seek to be

11
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forgiven and should not be held as an adverse factor.” Matter of
Al onzo, supra, at 294. However, this Board is not bound by
deci si ons of the Comm ssioner of the Immgration and Naturalization
Service. See Matter of Fueyo, 20 I&N Dec. 84, 87 n.3 (BIA 1989).
In addition, since the witing of these decisions, several changes
inlawhave required us to reeval uate the i ssue of use of underlying
fraud as an adverse factor.

Specifically, the United States Suprene Court ruled in INSv. Yueh-
Shai o Yang, 519 U S. 26 (1996), that the Attorney Ceneral has the
authority to consider any and all negative factors, including the
respondent’s initial fraud, in deciding whether or not to grant a
wai ver under section 241(a)(1)(H) of the Act. Therefore, as nore
thoroughly articulated in Matter of Tijam Interim Decision 3372
(BI'A 1998), the Suprenme Court has undercut the rationale of Matter
of Da Silva, supra, and Matter of Alonzo, supra. For this reason,
as well as those stated in Matter of Tijam supra, we find that the
I mmi gration Judge properly considered the respondent’s underlying
fraud as an adverse factor in denying him relief under section
212(i) of the Act as a matter of discretion.

V. CONCLUSI ON

Based on the foregoi ng, we conclude that the respondent has fail ed
to establish statutory eligibility for a waiver of inadmssibility
under section 212(i) of the Act. Therefore, he is also ineligible
for adjustment of status. In addition, we find that the I mmgration
Judge properly considered the respondent’s underlying fraud as an
adverse factor when denying himrelief as a matter of discretion.
Accordingly, his appeal will be dism ssed.

ORDER:  The appeal is dism ssed.

Board Menmber Anthony C. Mbscato did not participate in the decision
in this case.

CONCURRI NG OPINION: @ustavo D. Villageliu, Board Menmber, in which
Paul W Schm dt, Chairman, joined

| respectfully concur.

VWile | generally concur with both the result and reasoni ng of the
majority opinion, I wite separately to address briefly four mnor

12
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points in the majority’s precedent opinion that my be
m si nt er pret ed.

First, in assessing the extrenme hardship requirenment, the majority
cites INS v. Hector, 479 U S. 85 (1986), for the proposition that
hardship to relatives not listed under former section 244(a) of the
I mmigration and Naturalization Act, 8 U.S.C. § 1254(a) (1994), need
not be considered. However, the Supreme Court in INS v. Hector
supra, at 86 n.1l, specifically recognized the relevance of such
relatives’ suffering to the determnation of the hardship the
respondent will suffer if deported, citing Contreras-Buenfil v. INS
712 F. 2d 401, 403 (9th Gr. 1983) (separation fromwonman and her son
respondent lived with), and Antoine-Dorcelli v. INS, 703 F.2d 19
21-22 (1st Gr. 1983) (separation fromfamly for whom respondent
was caretaker). NMoreover, the United States Court of Appeals for
the Ninth CGrcuit, where this case arises, has ruled that in
considering the totality of factors rel evant to the extrene hardship
determ nation in suspension applications, the Board abused its
discretion in failing to consider the consequences of an alien’s
deportation on other relatives not specifically |Iisted under section
244(a)(1). See Tukhowinich v. INS, 64 F.3d 460 (9th Gr. 1995).
The majority’s statenent that nonqualifying relatives need not be
consi dered should be read only as applicable to applications for
relief under section 212(i) of the Act, 8 U S.C. 8§ 1182(i) (Supp. Il
1996), where hardship to the applicant is not a listed factor

Second, the majority’s opinion may be read to inply that the tine
t he respondent and his spouse wed is determ native as to whether to
di scount the spouse’s hardshi p because of dimnished expectations
when marrying an alien in deportation proceedings. | disagree with
that inplication. Such dimnished expectations clearly nust relate
to the actual circunstances, both of the marriage, and of the
pendi ng deportation proceedings, and the totality of the
ci rcunstances i s paranount. NMbreover, we only “discount” equities
acquired after a final order of deportation. See Matter of Correa,
19 1 &N Dec. 130 (BIA 1984). 1In this case no final order was entered
since an appeal was pending. See Miatter of Lok, 18 I&N Dec. 101
(BI'A 1981) (stating that an order is final when the Board renders
its decision on appeal).

Here, such a discount was appropriate, as the mpjority properly
poi nted out that the respondent’s spouse at no tine suggested that
she woul d suffer any particul ar hardship if she noved to Mexico with
the respondent. A different situation would arise, for instance
where the marriage takes place after proceedings are initiated, but
was preceded by a long-term cohabitative rel ationship; where the
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alien was in protected status and deportation was neither inm nent

nor likely in the foreseeable future; or where eligibility for
adj ust ment of status without the need for a discretionary waiver of
inadm ssibility has been established. See, e.q., Mtter of

Qutierrez-Lopez, Interim Decision 3286 (BIA 1996). A respondent’s
relationship to his spouse’s offspring may al so be an appropriate
consi deration in the extrenme hardship determ nation. See Contreras-
Buenfil v. INS, supra. Any hardship to a qualifying spouse nust
al ways be considered. See Watkins v. INS, 63 F.3d 844 (9th Cir.
1995). In short, as we have often stated, extrene hardship is not
a definable termof fixed and inflexible neaning, and the el enents
to establish extreme hardship are dependent upon the facts and
circunstances of each case. See Matter of Chunpitazi, 16 |&N Dec.
629 (BIA 1978). Under the specific facts of this case extrene
hardship was not established, and this case should not be
msinterpreted as requiring a discount of the hardships present in
all cases where the weddi ng cerenony takes place after proceedings
are initiated.

Third, the majority’s opinion correctly notes that in purchasing
the fraudulent birth certificate, using it to procure a fraudul ent
soci al security card, and subsequently using these docunents to seek
to procure a United States passport in order to travel into and out
of the United States and seek enpl oynent, the respondent sought to
procure both “documentation” and “other benefits” under the Act.
The majority’s finding is consistent with the close scrutiny of such
a finding required by Matter of Healy and Goodchild, 17 |1 &N Dec. 22
(BI'A 1979), because of its harsh consequences. However, a smal
clarification is needed. The other benefits under the Act the
respondent sought to procure are the right to travel with a United
States passport pursuant to section 215(b) of the Act, 8 U S C
§ 1185(b) (1994). The majority’s |anguage may be misinterpreted as
suggesting that using the fraudul ent passport to obtain enpl oynment
is obtaining a benefit under the Act.

Al t hough t he use or possessi on of such docunent i s puni shabl e under
section 274C of the Act, 8 U S.C. § 1324c (1994 & Supp. Il 1996),
working in the United States is not “a benefit provided under this
Act,” and we have specifically held that a violation of section 274C
and fraud or m srepresentation under section 212(a)(6)(C (i) of the
Act are not equivalent. See Matter of lLazarte, Interim Decision
3264 (BIA 1996); accord Matter of Jinenez-Santillano, Interim
Deci sion 3291 (BI A 1996); cf. Matter of Serna, 20 I & Dec. 579 (Bl A
1992) (relating to possession or use of an altered immgration
docunent). It is long settled that inadmissibility for inmgration
fraud does not ensue fromthe mere purchase of fraudul ent docunents,
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absent an attenpt to fraudulently use the docunent for imrgration
pur poses. Matter of Kai Hing Hui, 15 I&N Dec. 288 (BIA 1975)
Matter of Sarkissian, 10 I &N Dec. 109 (Bl A 1962); Matter of Box, 10
| &N Dec. 87 (BIA 1962); accord Matter of D-L- & A-M, 20 | &N Dec
409 (BIA 1991); cf. Mtter of Serna, supra (stating that nere
possession is not a crine involving noral turpitude).

Finally, the majority points out that the Supreme Court has
i ndi cated that we nmay perm ssibly construe the el ement of extrene
hardship narrowy. However, such perm ssibility does not require a
narrow construction of extrene hardship, and we have recently
declined to do so, choosing instead to rely on our precedents for
gui dance i n our case-by-case determ nations. See Matter of O J-O,
Interim Decision 3280 (BIA 1996). Consequently, this decision
shoul d not be m sinterpreted as a change i n our precedents regardi ng
the I evel of hardship we will require for relief fromdeportation
See Matter of OJ-O, supra, at 11, 13 (Dunne and Hol nes,
concurring), and cases cited therein.

CONCURRING AND DI SSENTING OPINION: Lory Diana Rosenberg, Board
Menber

| respectfully concur in part and dissent in part.

In ny viewthe majority opinion is erroneous as a matter of lawin
every respect. | disagree with the mjority opinion for four
princi pal reasons.

First, | disagree that the respondent is inadm ssible, as | do not
believe that any of the docunments he supposedly “procured” fall
within the statutory ground of inadmissibility under section
212(a)(6) (O (i) of the Immgration and Nationality Act, 8 U S.C

§ 1182(a)(6) (O (i) (Supp. Il 1996), which requires that “a visa [or]
ot her docunentation” was used to obtain “adm ssion into the United
States or other benefit provided under [the] Act.” 1d. Second, |
di sagree that section 212(i), as anended by the Illegal Inmgration

Ref orm and I nmm grant Responsibility Act of 1996, Division C of Pub
L. No. 104-208, 110 Stat. 3009-546, 3009-639 (“II RIRA"), applies to
t he respondent, as it contains no express | egislative mandat e maki ng
its application retroactive.
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Third, even assuming that the respondent was required to satisfy
the nore restrictive standard inposed by the IIRIRA requiring a
showi ng of extrenme hardship, and limting the extreme hardship
considered to hardship that would be experienced by his spouse, |
find that the extrene hardship adjudication fails to consider al
the relevant factors involved, contrary to the law of the United
States Court of Appeals for the NNnth Crcuit, in which this appea
arises. Fourth, | disagree that the Inmgration Judge's denial of
voluntary departure is not a proper matter for review, nerely
because the respondent has not addressed it in his appeal

It is with regard to nmy second point of disagreenent that | feel
| must concur. Arguably, the reasoning in the Attorney CGeneral’s
decision in Matter of Soriano, Interim Decision 3289 (BIA A G
1996) (interpreting the new restrictions on eligibility for
di scretionary section 212(c) waivers to present no retroactivity
concerns, by conparing such waivers to prospective injunctive
relief, a procedural mechanism that, under Landgraf v. USI Film
Products, 511 U. S. 244 (1994), woul d be applicabl e i nmedi ately), may
control the issue as to which version of section 212(i) of the Act
applies to the respondent’s case. Neverthel ess, as di scussed bel ow,
| believe the recent opinions of the Suprene Court, as well as the
decisions of three federal circuit courts of appeals and severa
f eder al district courts rejecting the Attorney Ceneral’s
i nterpretation, warrant our reconsideration of Matter of Soriano, as
well as a fresh interpretation of the statutory section at issue,
unencunbered by the reasoning in that decision

In sum based on ny findings that (1) the mgjority decision
erroneously determ nes the respondent inadm ssible when he is not
i nadm ssible, and (2) even if inadm ssible, the majority either
erroneousl y judges the respondent’s wai ver application according to
the wong version of the statute, or erroneously applies the
prevailing standard applicable to a discretionary determ nati on of
t he presence of extrene hardship, | conclude that the respondent has
been denied a fair hearing, and a reasoned decision. I do not
bel i eve that the respondent received a fair hearing as a matter of
law, and | do not believe that the favorable and adverse factors
present in this case were fairly weighed and bal anced as our own
standards, applicable circuit standards, and the principle of
fundanmental fairness require. Consequently, | dissent.

. PRELI M NARY CONSI| DERATI ONS
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This case comenced on May 9, 1995, the date the Inmgration and
Nat ural i zation Service filed the O der to Show Cause and Notice of
Hearing (Form 1-221) with the Inmmgration Court. It involves a
convi ction, the sentence for which was entered on February 5, 1995.
The original hearing was convened before the Inmgration Judge on
Cct ober 26, 1995, and the respondent filed an application for
adj ustment of status and a waiver of inadmssibility on Septenber
19, 1996. Each of these events preceded the enactnent of the
I 1 R RA Thus, this case is not subject to the mpjority of the
provisions of the IIRIRA related to renovable aliens, as the case
was pending prior to Septenber 30, 1996, the date the Il R RA was
enacted. See IIRIRA 8§ 309(c)(1).

At issue is the respondent’s application for adjustnent of status
based on his undeniably valid marriage to a United States citizen
In addition, at issue is the respondent’s application for a waiver
of inadm ssibility. This aspect of the respondent’s appeal involves
the question of how difficult are we are going to nmake it, within
the statutory and regulatory confines that may exist, for the
respondent to prevail and be granted a waiver and adjustnent of
status? In this context, we nust exam ne which provisions of the
Immigration and Nationality Act actually apply to the respondent,
and assuming that the npbst harsh and restrictive provisions are
applicable, how we wi sh to construe them

[1. 1 NADM SSI BI LI TY UNDER SECTI ON 212(i) OF THE ACT
According to the record, the respondent pled guilty to and was

convicted of a violation of 18 U S C. § 1028(a)(4) (1994),
possession of a false identification docunent.!? That federa

! Athough the mmjority is not relying on the fact of the
respondent’s conviction, per se, tofind that he is i nadm ssi bl e and
requires a waiver under section 212(i) of the Act, the mjority
takes i ssue with the respondent’s contention that his conviction for
possession of a false identification docunent does not support a
finding that he is deportable as an alien who “by fraud or willfully
m srepresenting a material fact, seeks to procure (or . . . has
procured) [either] . . . other docunentation . . .or other benefit
provi ded under this Act.” See section 212(a)(6)(C (i) of the Act.
Consequent |y, a neani ngful exam nation of the respondent’s specific
conviction is relevant to the majority’s conclusion that the

(continued...)
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crimnal provision under which the respondent was convicted states
as follows:

VWhoever, in a circunstance described i n subsection (c) of
this section—

(4) knowi ngly possesses an identification docunent
(other than one issued lawfully for the use of the
possessor) or a false identification docunment, with the
intent such docunent be used to defraud the United
States .

or attenpts to do so, shall be punished as provided in
subsection (b) of this section.

18 U.S.C. § 1028(a)(4) (enphasis added).

According to an “Information” in the record, the conviction refers
to the respondent’s possession of a false birth certificate, which
he used in applying for a United States passport at a passport
agency in San Francisco.? This conduct occurred on Septenber 27,
1994.

Putting aside, for a noment, the procedural defects in the
deci sions of the Imm gration Judge and the majority related to their
failure to consider the actual offense for which the respondent was
convicted, the majority inexplicably focuses on the verb “procuring”
in assessing inadmssibility. In fact, the operative word in
section 212(a)(6)(C) (i) of the Act as it relates to the respondent’s
case i s not whether he procured a docunent or was seeking to procure
anot her document, but whether the procuring in which he engaged was
for the purpose of obtaining “a visa, other docunentation, or

1(...continued)
respondent is i nadm ssi bl e under section 212(a)(6)(C) (i) of the Act.
Not only does the federal statute under which the respondent was
convicted not appear as part of the record, but there is no
i ndication that the magjority has engaged in review of the statutory
section at all.

2 In the event that a judgnent of conviction does not clearly
reflect the offense for which the respondent was convicted, it is
proper to | ook beyond the judgnment of conviction to the “record of
conviction.” See Matter of Short, 20 I &N Dec. 136 (Bl A 1989); see
also Matter of Pichardo, Interim Decision 3275 (BI A 1996).
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adm ssion into the United States, or other benefit provided under
this Act.” (Enphasis added.)

Initially, I note that the conduct of the respondent on which the
I mmi gration Judge and the majority rely in finding the respondent to
be i nadmi ssi bl e under section 212(a)(6)(C) (i) of the Act is based on
his conviction for offering a United States birth certificate
obtained froma friend to obtain a United States passport. The
statute under which the respondent was convi cted covers conduct t hat
is engaged in with an intent to defraud the United States. It does
not require, in every instance, that the conduct engaged in be
engaged in with the intent, or with the result, of obtaining a
“pbenefit . . . under this Act.” The term “this Act” in section
212(A)(6) (O (i) refers to the Immigration and Nationality Act.

Thus, an individual could be convicted under 18 U.S. C. § 1028(a) (4)
wi t hout there being any specific evidence that the individual had
any intent to act, or actually did act to obtain a “benefit under
this Act.” Cf. section 212(a)(6)(C (i) of the Act. There is
nothing in the record of conviction before us, nor in the testinony
or other docunentation in the record before us, that indicates that
t he respondent engaged in the conduct resulting in his conviction
for possession of a false identification document to obtain a
“benefit under [the] Act.”

Mor eover, neither enploynment, nor the ability to travel necessarily
constitutes a “benefit under this Act.” No matter how powerful the
majority may wsh to make the reach of the Inmigration and
Nationality Act, it does not extend to the constitutional rights to
work and to travel. As should be self-evident, an individual may be
prosecut ed under federal crimnal awfor a violation of using fal se
docunments “to defraud the United States,” but not be convicted of an
offense that involves fraud or a material msrepresentation to
obtain a “benefit under [the] Act.” As the respondent argues, he
was convi cted only of possession of identification docunents, not of
using themto procure adni ssion or any other benefit under the Act.
H's conviction is for possessing the document with the intent to
defraud the United States. No nore; no less.?

S Even if the respondent’s testinony is considered to establish that
the birth certificate was used to seek to obtain a passport, | would
guesti on whether seeking to obtain a passport is an act that is
covered by the phrase in section 212(a)(6)(C (i) that refers to
seeking to procure or procuring a “benefit under [the] Act.”

(continued...)
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Furt her nor e, it is critical to understand that Congress
specifically nodified the text of section 212(a)(6)(C) of the Act in
the IRIRA. CQur analysis of the respondent’s conviction should take
into account Congress’ action in adding a separate subsection to
cover aliens who nake false clainms to U S. citizenship. In adding
a second subsection, section 212(a)(6)(C(ii), Congress indicated
its intent to enconpass “aliens who falsely claimU. S. citizenship
for *any purpose or benefit under this Act (including section 274A)
. .” under any federal or state law.” See National Imrigration
Project, Inmgration Law and Defense, ch. 5, 8 5.2, at 41. This new
subsection, effective after Septenmber 30, 1996, appears to provide
that an alien’s false claim to citizenship covers situations in
which an alien has clainmed citizenship to obtain enploynment. See
also Departnent of State cable (no. 97-State-174342) (Sept. 17,
1997), reprintedin 74 Interpreter Rel eases, No. 37, Sept. 29, 1997,
at 1483-85 (concluding that after Septenber 30, 1996, the added
subsection woul d warrant a finding of inadm ssibility under section
212(a)(6)(Q).

VWhy woul d Congress have to amend section 212(a)(6)(C) if subsection
(i) covered all possible fraud or msrepresentation that could be
made for any purpose? Wy would such an amendnent be necessary if
seeking to procure or procuring a passport, which constitutes
evi dence of citizenship, already was enconpassed by the existing
section under which the Immgration Judge and the majority contend
that the respondent is inadnissible? The answer is that section
212(a)(6) (O (i) does not cover all fraud or msrepresentation; it
covers fraud or misrepresentation to obtain a “benefit under [the]
Act.”

Being treated as a citizen arguably is not a “benefit under [the]
Act,” notw thstanding the possibility that citizenship status may
have been acquired based on a prior inmmgrant status. If one is
treated as a citizen, one is not subject to the Act. There are
federal crimnal provisions to deal with persons who abuse the | aw
and who seek to use fraud or sone docunent to present thensel ves (or
who have presented thenselves) as citizens. But what such an
i ndi vidual may gain from such m srepresentati on cannot necessarily

3(...continued)

| ssuance of a passport is an act of the United States Governnent
that provides a citizen with a docunment. One who is a citizen or
seeks to document the status of being a citizen by obtaining a
passport is not seeking a “benefit under [the] Act,” as the Act
applies, by definition, only to noncitizens.
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be said to be a “benefit under [the] Act.” Wat he has gained is
treatment as a citizen—a person not subject to the Act.

Therefore, as | do not concl ude that the respondent is inadm ssible
based on his conviction, or on any testinony that he presented
during the hearing, | would not require himto qualify for a waiver
of a ground of inadmissibility under section 212(a)(6)(C (i) of the
Act. However, the majority has di sm ssed the respondent’s arguments
in this regard, and has forged ahead to i npose upon the respondent
nore than nerely a requirenent that he establish eligibility for a
wai ver under section 212(i) as it existed when the respondent’s
conduct occurred, when his hearing comrenced, or when he nuade
application for adjustnment of status. The majority demands that he
establish that a waiver is warranted under the version of the
statute as anended. Therefore, ny differences with the majority
opi ni on conti nue.

[11. RESPONDENT" S APPLI CATI ON FOR A WAl VER UNDER SECTI ON 212( i)

Assuming a waiver of inadmssibility is required at all, the
respondent’s application shoul d be considered under the version of
section 212(i) of the Act that existed at the tinme he engaged in
activity that resulted in his conviction; at the time he was charged
wi th being deportable and proceedi ngs agai nst him were commenced
and at the tine he submitted his application for adjustment of
status. Establishing eligibility for a waiver under then-existing
section 212(i) of the Act would nean that the respondent woul d not
be required to establish extreme hardship only to his spouse or any
other qualifying relative.

As discussed in nore detail below, | note that the analysis relied
on by the majority—which is the analysis that the Board i nvoked in
Matter of Gonez-Graldo, 20 I &N Dec. 957 (Bl A 1995), and that was
echoed by the Attorney General in her recent decision overruling the
Board in Matter of Soriano, supra—has been rejected repeatedly by
t he Suprene Court of the United States. Al though the Board i s bound
by the decisions of the Attorney General, the Suprene Court has
rej ected the underpi nnings of the Attorney General’s interpretation
of an application for a waiver as a “prospective” application in at
| east two decisions of the Court issued after Soriano. The Suprene
Court’s interpretation to the contrary has also been applied by
three federal circuit courts of appeals addressing the inmgration
provi sion in question subsequent to the Attorney General’s decision
in Soriano.
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In addition, | find questionable the majority’ s assunption that
t he respondent and hi s spouse knew or shoul d have known what version
of the law woul d be applied to their case, or what woul d be required
to establish extrene hardship to the qualifying famly nenber,
particularly since the majority has selected this case to establish
a precedent decision, essentially rejecting two of the principal
cases relied on previously in adjudicating such waivers
Nevert hel ess, even if he is required to satisfy the terns of the
current version of section 212(i) of the Act—enacted into | aw after
he engaged in the conduct | eading to his conviction (upon which the
question of his admissibility relies), and after he was placed in
deportation proceedings and had submitted his application for a
wai ver and for adjustnent of status—+ aminclined to find that the
respondent’s spouse woul d suffer extreme hardship.

A. Inpermssibly Retroactive Nature of the Current Version of
Section 212(i) of the Act

The retroacti ve application of a statute is not to be presuned, and
only will be inplemented based on an express statenment by Congress
of its intention to acconplish such an application. Landgraf v. US
Fil m Products, supra, at 270 (1994) (citing United States v. Heth,
3 Cranch 399, 2 L. Ed. 479 (1806)); see also Hughes Aircraft Co. v.
United States ex rel. Schunmer, 520 U.S. 939, 117 S. & . 1871 (1997);
Lynce v. Mathis, 519 U S. 433, 117 S. C. 891 (1997). This doctrine
applies to the noncitizen's expectations, which may | odge at the
time he engages in conduct or is charged with conduct that may
require a waiver, that he will be afforded the opportunity to apply
for a waiver that is provided by the statute. It extends to cases
in which, at the very least, the relevant statute is in exi stence at
the tinme an application for such a waiver is nmade. (Goncalves v.
Reno, 144 F.3d 110 (1st Gr. 1998).

It is viewed as extending to cases that were commenced at the tine
the statute was in existence. Henderson v. INS, 157 F.3d 106 (2d
Cr. 1998); Sandoval v. Reno, 166 F.3d 225 (3d Gr. 1999).4 And it

4 See also Machado v. Reno, _ F. Supp.2d __, 1999 W 44340, at *3
(D. Mass. Jan. 27, 1999) (holding that “the salient points of
Goncal ves apply with equal force to cover all persons agai nst whom
I NS commenced deportation proceedings . . . by the tinme of AEDPA s
enactnment”); Alnonte v. Reno, 27 F. Supp.2d 106, 109 (D. Mass. 1998)
(concluding that to limt the holding in Goncalves to applications
filed before April 24, 1996, “exalts formover substance”); Ranglin

(continued...)
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has been construed as applying to cases in which the statute was in
ef fect when a noncitizen pled guilty to an offense on which a | ater
charge of deportability is based. Wallace v. Reno, 24 F. Supp.2d
104 (D. Mass. 1998); see also, e.q., Lee v. Reno 15 F. Supp.2d 26,
46 (D.D.C. 1998) (finding that a retroactive application of § 440(d)
woul d “di sabl e” the petitioner by rendering himineligible to apply
for a waiver, inposing additional burdens on prior crimna
conduct); Billett v. Reno, 2 F. Supp.2d 368, 373 (WD.N.Y. 1998)
(finding retroactive applicationinproperly inpairs the petitioner’s
right to request a waiver “despite the fact that he enjoyed such a
right at the time he was convicted”); Sandoval v. Reno, 1997 W
839465, at *5 (E.D. Pa. Dec. 30, 1997) (finding that Congress
expressed an intent to apply the amendnent only prospectively and
not to “conduct predating AEDPA' s enactnent,” because an alien's
decision to plead guilty would have hinged on his know edge he was
eligible to apply for discretionary relief in subsequent deportation
pr oceedi ngs) .

Rej ecting the “prospective” construction adopted in Soriano, the
First and Second Circuits and a grow ng nunber of federal district
courts have found explicitly that, in the absence of Congress having
provi ded express |anguage to the contrary, the inposition of an
anended section of an imrgration statute that changes the terns of
eligibility for a waiver is inpermssibly retroactive when applied
to applicants who had settl ed expectations regardi ng the opportunity
to apply for waiver relief.

A retroactive application of a statute is one that takes away or
impairs vested rights, creates a new obligation, or attaches a new
disability in relation to past transactions. Landgraf v. USI Film
Products, supra, at 269; Hughes Aircraft Co. v. United States ex
rel. Schuner, 117 S. . at 1876. Recently, in Lindh v. Mirphy, 521
U S 320, 117 S. C. 2059 (1997), the Suprene Court enphasized that

4(...continued)

V. Reno, 27 F. Supp.2d 262 (D. Mass. 1998) (enphasizing that the
Goncalves analysis is equally applicable to a respondent in
deportation proceedi ngs, who had not filed an application by Apri
24, 1996); Lee v. Reno, 15 F. Supp.2d 26, 45-46 (D.D.C. 1998)
(finding that in the absence of an express statenent by Congress, a
“textual argument” is persuasive and supports the concl usion that
“Congress did not intend for 8 440(d) to apply retroactively. Even
if it did, the statute would have retroactive effect, and such
intent was not stated clearly enough to overconme the presunption
agai nst retroactivity.”).
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before resorting to the principles regarding inpermssibly
retroactive provisions articulated in Landgraf, as was done by the
Attorney GCeneral in Soriano, the “normal rules of construction”
apply. These rules should be applied to determne a statute’'s
tenmporal reach, as such a determnation may elimnate the
possibility of retroactive application and avoid the need for a
Landgraf analysis altogether. Lindh v. Mirphy, 117 S. C. at 2062-
63.°

Applying the normal rules of construction to section 212(i) of the
Act, as amended by the IIRIRA it is evident that there is nothing
inits plain terns or elsewhere in the statute that even suggests
that the anmended version of the waiver provision was nmeant to be
applied retroactively to a pendi ng application, which seeks to waive
conduct occurring prior to the amendnent of the Act. Although, in
the Matter of Soriano, supra, the Attorney GCeneral construed a
different waiver provision, anended by the Antiterrorism and
Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (“ AEDPA’), as being prospective, she neither undertook the type
of statutory construction nandated by the Court in Lindh, nor
addressed the respondent’s vested i nterest in having an opportunity
to make the application. Such an assessnent nowis clearly required
according to the Court’s decision in Hughes. Cf. Mitter of Soriano,

supra.

The Attorney Ceneral’s approach to analyzing the reach of the
anendnment to section 212(c) of the Act has been soundly criticized.
See oncalves v. Reno, supra, at 129 (critiquing the opinion of the
Attorney GCeneral in Soriano as msinterpreting Landgraf and

5 Al though neither Lindh nor Hughes directly overrul ed the Attorney
Ceneral ' s Sori ano opi nion, the Board has a responsibility to conform
its interpretation to the | egal analysis that has been detail ed and
repeatedly reaffirned recently by the nation's highest court. By
anal ogy, federal courts are enpowered to consider any intervening
changes in controlling case |aw Sejman v. Wrner-Lanbert Co.,
Inc., 845 F.2d 66, 69 (4th Cr. 1988). Mreover, even the strict
doctrine of “law of the case” allows for the revisiting of issues
where “controlling authority has since nade a contrary decision of
| aw applicable to such i ssues.” Cohen v. Brown University, 101 F. 3d
155, 168 (1st Cir. 1996), cert. denied, 117 S. C. 1469 (1997); see
al so Jeffries v. Wod, 114 F.3d 1484, 1489 (9th Cr.), cert. denied,
118 S. C. 586 (1997); Gllig v. Advanced Cardi ovascul ar Systens,
Inc., 67 F.3d 586, 590 (6th Cir. 1995); Pierce v. Cook & Co., 518
F.2d 720 (10th Gr. 1975), cert. denied, 423 U S. 1079 (1976).
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“effectively [applying] a presunption in favor of retroactive
application to any restriction of relief that could be described as
di scretionary,” a proposition that was rejected by the Suprene Court
in Landgraf itself).® |In addition, Congress’ anmendnent of section
212(i) inthe IIRIRAtook place after the Board' s decision in Matter
of Soriano, supra, in which the Board originally had found that in
t he absence of an express tenporal restriction making the anmended
version of section 212(c) of the Act retroactive, the provision
woul d not apply to applications for the waiver that were filed or
were pending on the date of enactnent of the AEDPA. Cf. Goncal ves
v. Reno, supra (noting that the chronol ogy of |egislative events and
the issuance of the Board' s decision in Matter of Soriano, which
preceded passage of the I RIRA, indicates that Congress shoul d have
been aware of the prevailing agency interpretation and shoul d have
expressly mandated a retroactive application if Congress intended
the statute to be interpreted differently).

In other words, Congress nust be deened to have been aware of the
Board's original interpretation of section 212(c), which remained in
force on Septenber 30, 1996, when it amended section 212(i) of the
Act. Likew se, Congress must be deemed to have enacted [ IRIRA with
the know edge that Landgraf's *“background rule’—.e., t he
presunpti on agai nst retroactivity—would otherwise mnmake its
provi sions prospective “in the absence of congressional guidance.”
Landgraf v. USI FilmProducts, supra, at 261, 273; see also Lindh v.
Murphy, 117 S. C. at 2064 (“Since Landgraf was the Court's | atest
word on the subject when the Act was passed, Congress could have
taken t he opi nion's cautious statenent about [which type of statutes
woul d be applied retroactively] as counseling the wi sdom of being
explicit if it wanted such a provision to be applied to cases
al ready pending.”)

Inlight of the reasonabl e assunption t hat Congress understood both
the principles of statutory construction disfavoring retroactive
application of the laws in the absence of an express statement by
Congress, and the Board’s prevailing interpretation of a conparabl e
anendnment to avoid a retroactive application, its failure to

5 The First Circuit found the Attorney General’s contention in
support of her interpretation—+that Congress expressly included a
retroactivity provision to new restrictions on relief for alien
terrorists in section 413 of the AEDPA, 110 Stat. at 1269, only
because they were not discretionary—to be erroneous, as the
provisions are, with one exception, discretionary. Goncal ves v.

Reno, supra.
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expressly nmandate that the anmended version of section 212(i) of the
Act would be applicable to conduct occurring, or cases pending

prior to Septenber 30, 1996, is significant. It makes such an
application by the majority in its decision today both unreasonabl e
and contrary to applicable Supreme Court authority. (Goncalves V.
Reno, supra. In the instant case, involving the applicability of
the Il RIRA version of section 212(i), the question is whether there
is any justification for applying the anmended version of section
212(i) of the Act retroactively to actions that occurred, or
proceedings and applications that were initiated, prior to the
enactnent date. Cf. Lindh v. Murphy, supra. | find none.

Moreover, in the event that the statutory |anguage presents any
guestion concerning Congress’ intent with regard to the statute’'s
tenporal reach, the well-established principle that the retroactive
application of a statute requires an express statenent of
legislative intent controls. The Supreme Court outlined a three-
part approach in Landgraf v. USI Film Products, supra, for
determining the tenporal reach of a statute: First, whether
Congress nanifested an intent to apply a statute retroactively
t hrough “clear, strong, and inperative” |anguage; second, assum ng
that there is no clear expression of |legislative intent to apply the
statute retroactively, whether the statute would, in fact, have
genui ne retroactive effect, id. at 267-69, 280;7 and third, if the
statute would operate retroactively, whether there is a clear
indication inthe statute as a whole or in the statute’ s | egislative
hi story, that Congress intended the statute to apply retroactively
to past conduct, id. at 280. Consi derati on of each part of the
Court’s approach in Landgraf indicates that section 212(i), as
amended, should not be applied retroactively.?

” The Court's decision in Hughes specifically calls into question
the Attorney General's decisionin Matter of Soriano, supra, inthis
respect, because it |lays down rules conpletely opposite fromthose
adopted by the Attorney CGeneral in that case. Hughes Aircraft Co.
v. United States ex. rel. Schuner, 117 S. C. at 1876.

8 The Attorney CGeneral overruled the Board's decision on the basis
of a purported “Landgraf” analysis, stating that “nothing in the
| anguage of the newy enacted statute” specifies one way or the
ot her whet her 8440(d) should be applied to pending cases. Matter of
Soriano, supra, A G opinion at 3. Nonet hel ess, as subsequent
federal decisions have established, application of the statutory
construction mandated under Lindh reflects that, at a mninmm

(continued...)
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A provision, such as section 212(i), as reenacted in the Il RIRA
wi t hout any specific applicability rule assigned to it, nmust be read
to have only a prospective application. “[When Congress wi shed to
provide [for retroactive application], it knew howto do so and did
so expressly.” Touche Ross & Co. v. Redington, 442 U.S. 560, 572
(1970); see also Custis v. United States, 511 U S. 485, 491 (1994);
Leat herman v. Tarrant County Narcotics Intelligence and Coordi nation
Unit, 507 U S. 163, 168 (1993); Bowen v. CGeorgetown Univ. Hosp., 488
U S. 204, 213-14 (1988). The Suprenme Court has stated clearly and
repeatedly the “‘principle that the | egal effect of conduct should
ordinarily be assessed under the | aw that existed when the conduct
took place has tineless and universal appeal.’” Landgraf v. US
Film Products, supra, at 265 (quoting Justice Scalia’ s concurring
opinion in Kaiser Aluminum & Chemical Corp. v. Bonjorno, 494 U S.
827, 855 (1990) (Scalia, J., concurring)); see also Lynce v. Mathis,
117 S. ¢. at 895 (noting that “[i]n both the civil and the crim nal
context, the Constitution places limts on the sovereign’s ability
to use its | aw maki ng power to nmodify bargains it has nade with its
subj ects.” (enphasis added)). Thus, the Court held that a
presunption against retroactivity “assures that Congress itself has
affirmatively considered the potential unfairness of retroactive
application and deternmined that it is an acceptable price to pay for
the countervailing benefits.” Landgraf v. USI FilmProducts, supra,
at 272-73. It thereby “allocat[ed] to Congress responsibility for
fundanment al policy judgnments concerni ng the proper tenporal reach of
statutes.” |d. at 273.

I ndeed, contrary to past Board precedents, according to the Suprene
Court’s decision in Lindh v. Miurphy, 117 S. C. at 2064, “the rule
of negative inplication is part of the normal rules of statutory
construction.” Sandoval v. Reno, 166 F.3d at 240. According to
Lindh, in light of Congress’ silence and the principle of “expressio
unius est exclusio alterius,” we need not consider whether the
statute before us i s genuinely retroactive pursuant to the standards
enunci ated in Landgraf and Hughes. See Sandoval v. Reno, supra, at
240; Henderson v. INS, supra, at 129 (citing Lindh v. Mirphy, 117 S
. at 2068). The circuit courts of appeal and various of the

8(...continued)

Congress did not intend for provisions such as § 440(d), the section
of AEDPA upon which the Attorney GCeneral relied to reach her
decision in Soriano, to apply to pre-enactnent convictions. See
Yesil v. Reno, 973 F. Supp. 372, 379-81 (S.D.N. Y. 1997). The sane
hol ds true for Congress’ intent with regard to section 212(i) of the
Act, under which the respondent seeks a waiver.
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district courts that have addressed this issue concur that
construction of the “negative inplication” created by Congress’
failure to mandate a retroactive application reflects that, at a
m ni mum Congress’ silence constitutes an indication of its express
intent that the anendnent to former section 212(c) of the Act would
not apply to proceedings that were initiated before the AEDPA was
enact ed. Sandoval v. Reno, supra, at 241-42; Henderson v. INS,
supra, at 129. Thus, in the context of retroactivity analysis,
congressional silence does not create an anbiguity or any other
circunmstances in which a prior agency interpretation is owed
deference. It constitutes an expression of intent as plainly as if
it had affirmatively prohibited a retroactive application of the new
st at ut e.

| conclude that although section 212(i) of the Act was nodified by
the Il RIRA, Congress did not expressly nmandate that the new version
of section 212(i) was to be applied retroactively. As | have stated
here and in prior separate opinions, the type of distinction nade by
the Attorney Ceneral’s opinion in Soriano has been found by the
federal courts to be inappropriate. In the instant case, the
application of the amended version of section 212(i) of the Act
inmpairs the respondent’s vested right—ot necessarily to obtain

relief—but nerely to apply for relief fromdeportati on based on his
own hardshi p. Application of the new amended waiver provision

i nposes on himthe new disability that precludes his advanci ng any
factors relevant to his own hardship in support of his waiver
application. Utimtely, it inposes on himthe disability of denial
of adjustment of status based on a finding of inadmssibility,
wi t hout reasonable notice of the standards that will be applied to
his application for a waiver. As such, it is inpermssibly
retroactive.

Thus, although the Ninth Crcuit, in which this case arises, has
not yet addressed this question, the grow ng nunber of federal
revi ewi ng bodies that have rejected the analysis set forth by the

Attorney Ceneral in Matter of Soriano, supra, supports ny
concl usi on. Notwi t hstanding the Attorney Ceneral’s decision in
Matter of Soriano, | believe that the | aw requires us to adjudicate

the respondent’s application for a waiver under section 212(i) of
the Act according to the terns of that section as they existed in
when t he respondent acted and when he submitted his application for
a wai ver.

B. Proper Application of Extrene Hardship Standard
Under Section 212(i)
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VWhat is equally or even nore objectionable is the fact that the
majority, and the concurring nmenbers, accept the application of the
new extreme hardship standard to the respondent’s spouse without
actual ly considering and wei ghing the actual factors in the record
that point to the hardship the respondent’s spouse will suffer if
his waiver is denied and he is deported. Even assuming that the
majority’s inmposition of the current version of section 212(i) of
the Act is correct, | have two principal objections to the
majority’s conclusions. First, | findthat, inits consideration of
the respondent’s wife's situation, the majority has conpletely
i gnored many of the relevant factors that are authorized by our
precedent decisions, and that are required to be taken into account
by the decisions of the circuit court in which this case arises.
Second, the majority distorts the record with regard to the factors
it does consider, and its failure to consider the relevant factors
cumul atively in assessing hardship constitutes an abuse of
di scretion.

VWhile the majority articul ates at | east sonme of the various factors
that nust be considered, both Board and federal circuit court of
appeal s authorities require consideration of a greater breadth of
factors, including the qualifying relative’'s famly ties within and
wi thout the United States and t he i npact of separation; the econonic
and other conditions in the country to which she have to acconpany
her relative; the financial, enotional, cultural, and politica
conditions in that country; her ability to raise children and ot her
quality of life factors in that country; as well as her age, length
of residence in this country, heal t h, t echni cal skills,
enpl oyability, and other factors. See, e.qg., Mjia-Carrillo v.
United States, 656 F.2d 520 (9th Gr. 1981) (relating to
consi derati on of noneconom c hardships resulting from renoval);
Ravancho v. INS, 658 F.2d 169 (3d Cir. 1981) (relating to
consi derati on of psychiatric information); see also Tukhow nich v.
INS, 57 F.3d 869 (9th Cir. 1995) (relating to consideration of
respondent’s rol e as sol e provider for her undocunented famly here
and abroad); Watkins v. INS, 63 F.3d 844 (9th Cr. 1995) (relating
to consideration cumulatively of spouse’'s hardship, fear of
persecution, child s inability to master a foreign | anguage, and
psychol ogi cal factors); Salanmeda v. INS, 70 F.3d 447 (7th Gr. 1995)
(relating to need to consider separation from conmmunity ties);
Cerillo-Perez v. INS, 809 F.2d 1419 (9th Cr. 1987) (relating to
consi derati on of hardship to other than qualifying fanm |y nmenbers).
In addition, it nust be noted that in a related context, the Ninth
Circuit has been critical of this Board as being overzealous in
grasping at any interpretation of law or facts which will allowit
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to defeat a bona fide claim for suspension of deportation.
Castrejon-Garcia v. INS, 60 F.3d 1359, 1362 (9th Cr. 1995).

The majority fails to enphasize, as it should, that all relevant
factors must be considered both individually and cumulatively.
Matter of OJ-O, Interim Decision 3280 (BIA 1996); Matter of
Anderson, 16 | &N Dec. 596 (BI A 1978); Matter of Riccio, 15 I &N Dec.
548 (Bl A 1976); see also Qutierrez-Centeno v. INS, 99 F. 3d 1529 (9th
Cr. 1996). Specifically, in Mattis v. United States INS, 774 F.2d
965, 968 (9th Gir. 1985), the Ninth Crcuit stated unequivocally:

VWhen the BIA denies relief as a matter of discretion, it
may not exercise its discretion arbitrarily. Patel v. I NS,
741 F.2d 1134, 1136 (9th Gir.1984). See also INS v.
Bagamasbad, 429 U.S. 24, 26, 97 S. Ct. 200, 201, 50 L. Ed.
2d 190 (1976) (basis for the BIA s discretionary findings
must be set forth in witing). BIA discretionary denials
must show that the BIA weighed both favorable and
unfavorable factors. De La Luz v. INS, 713 F.2d 545, 546
(9th Gr. 1983). W have consistently required the BIAto
state its reasons and show proper consideration of all
factors when weighing equities and denying relief. See
Ahwazi v. INS, 751 F.2d 1120, 1122-23 (9th Cr. 1985);
Ramirez-Gonzalez v. INS, 695 F.2d 1208, 1213 (9th Cr.
1983); Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th
Cir. 1983); Ro v. INS, 670 F.2d 114, 116 (9th Gr. 1982);
Villena v. INS, 622 F.2d 1352, 1361, n.2 (9th Gr. 1980)
(en banc).

The majority opinion does not properly consider all of the factors
inthe record regarding the hardship faced by the respondent’s wife,
and its opinion denying the waiver does not reflect a proper
consi deration of all of the factors relevant to extrene hardship in
this case. Instead, the majority places undue weight on certain
factors and fails to adequately consider other relevant factors.
Cf. Universal Canera Corp. v. NRB, 340 U S. 474, 491 (1951)
(requiring conplete assessnent of both favorable and detrinental
factors); Watkins v. INS, 63 F.3d 844, 848 (9th Cir. 1995) (holding
that the Board abuses its discretion when it does not “consider all
rel evant factors before ruling”); see also Salaneda v. INS, supra.

VWat is nmore, | find that in assessing extrene hardship, the
majority gives short shrift to a nunber of material factors that
requi re consi deration under our precedent and the controlling | aw of
the United States Court of Appeals for the Ninth Crcuit, cited
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above.® In Watkins v. INS, supra, at 848 the Ninth Crcuit nade

quite clear that although the Board may choose to “interpret
‘extrenme hardship’ narromdy . . . , INS v. Wang, 450 U. S. 139, 145,
101 s. . 1027, 1031, 67 L. Ed. 2d 123 (1981) (per curiam, [we
nmust | “*consider[] al | factors relevant to the hardship

determ nation and state[] [our] reasons for denying the requested
relief,” Ramirez-Durazo v. INS, 794 F.2d 491, 498 (9th Gr. 1986)."
The court enphasi zed the foll ow ng:

“When the BI A distorts or disregards inportant aspects of
the alien's claim denial of relief is arbitrary, and the
BIAis considered to have abused its discretion.” Saldana
v. INS, 762 F.2d 824, 827 (9th Gr. 1985), nodified, 785
F.2d 650 (9th Cir. 1986); see also Jen Hung Ng, 804 F. 2d at
538. “The BIA' s denial of relief can be affirned only on
the basis articulated in the decision, and this court

cannot assune that the BIA considered factors that it

failed to mention in its decision.” Jen Hung Ng, 804 F.2d
at 538; see also Batoon v. INS, 707 F.2d 399, 402 (9th Gir.
1983).

watkins v. INS, supra, at 848; accord Universal Canera Corp. V.
NLRB, supra.

In particular, | dispute the majority’s reading of the record to
i ndicate that the respondent’s w fe never “suggested that she woul d
suffer any particular hardship.” Matter of Cervantes, Interim

Deci sion 3380, at 10 (BIA 1999). Mreover, | find the majority’s
assessnment of sonme of the factors it does consider relating to the
wife's hardship to be objectionable. Specifically, as | read the
opi nion, the majority dism sses the hardship that the respondent’s
wife, a naturalized citizen, mght face, primarily because she
speaks Spanish and was born in Mexico, the country to which the
respondent woul d be deported. What kind of an evaluation is that?
VWhat does that say about the mpjority’s view of United States
citizenship, albeit citizenship acquired through naturalization?

Are we to assune that the mpjority gives such little value to the
meani ng of citizenship, or supposes that naturalization acquired by
a spouse of Mexican origin is of such little inmport that no

® The Board is bound to follow the law of the Ninth Crcuit, in
which this case arises. See Matter of Anselno, 20 | &N Dec. 25, 31-
32 (BIA 1989); see also NLRB v. Ashkenazy Prop. Mynt. Corp., 817
F.2d 74 (9th Cr. 1987).
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hardshi p would be experienced by the respondent’s wife were she
forced to accompany her husband to Mexico or face separation from
hin? In fact, the transcript reflects that the respondent’s spouse,
who was 21 at the tine of the hearing before the Inmmgration Judge,
canme to the United States as a baby and has never lived in Mexico.

Furthernore, although it is barely evident from reading the
majority opinion, the record also reflects quite clearly that the
respondent’s wife has extrenely close fanmly ties with her parents,
and that she and her husband live together as a famly wth her
parents and her sisters. The respondent’s wife also clarified that
her nother is a United States citizen by birth, her father a
resident alien, and that her two sisters were born in the United
States. The majority’ s contention that the “majority of her famly
is originally from Mexico,” is absolutely specious. Matter of
Cervantes, supra, at 10. The respondent has lived in this country
wi th her parents and her sisters and her extended famly for al nost
her entire life. No matter where her father or nenbers of her
extended famly were originally from this famly has lived in a
close-knit relationship in the United States for years. That the
respondent’s grandparents or her father was born in Mxico is
meani ngl ess to an assessnment of the isolation and lack of famly
support she will have today, if she nust acconpany her husband to
Mexi co.

At the sane tine, her relationship with her husband dates back to
1994, when she net him at a school dance. They were nmarried in
Sept enber 1995. The mpjority’s belittling of the respondent’s
rel ati onship with her husband because she was aware he was subject
to deportation proceedi ngs when they were marri ed says not hi ng about
the quality of their relationship, or the hardship she would
experience if forced to choose between her husband and the rest of
her famly. Even assuming his immigration status at the tinme of
their marriage is of some effect in the overall discretionary
equation, the fact that the respondent was deportable does not
undermne his wife’'s expectations at the tine they were wed. At the
time they married, the respondent’s wi fe reasonably may have assuned
that her husband would be able to apply for and obtain both
adj ust ment of status and a wai ver under then-existing section 212(i)
of the Act, which, according to both Matter of Da Silva, 17 |1 &N Dec.
288 (Commir 1979), and Matter of Alonzo, 17 I&N Dec. 292 (Conmir
1979), woul d have been liberally construed.

Mor eover, other precedent deci sions cannot be dism ssed as eagerly
as the mpjority may wi sh. Such decisions, which we not only
followed historically, but which we issued directly, enphasize the
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often determ native weight given to famly ties and, particularly,
to marriage to a United States citizen. For exanple, reiterating
the recognition that “[i]t is difficult and probably inadvisable to
set up restrictive guide lines for the exercise of discretion,”
because “[p]robl ems which may arise in applications for adjustnent
must of necessity be resolved on an individual basis,” the Board
held in Matter of Arai, 13 |&N Dec. 494, 495-96 (BI A 1970):

VWer e adverse factors are present in a given application
it my be necessary for the applicant to offset these by a
showi ng of unusual or even outstanding equities.
Ceneral ly, favorabl e factors such as famly ties, hardship,
length of residence in the United States, etc., wll be
considered as countervailing factors neriting favorable
exercise of administrative discretion.

Qur decisions in this regard not only should influence the weight
given to the factors presented in the case before us today, but al so
may be presumed to have contributed to the respondent’s wife's
expect ati ons when she marri ed her husband. 1t cannot be denied that
in Matter of Ibrahim 18 I&N Dec. 55 (BIA 1981), the Board
clarified and reaffirmed its decision in Matter of Cavazos, 17 |&N
Dec. 215 (BI A 1980), as standing for the rule that, in the absence
of ot her adverse factors, an application for adjustnent of status as
an i medi ate rel ati ve shoul d generally be granted i n t he exerci se of
di scretion notw thstanding the fact that the applicant entered the
United States as a nonimmgrant with a preconceived intention to
remain. |In addition, subsequent Board decisions found the fact of
marriage and famly relationships to override the adverse factor of
a crimnal conviction. See, e.qg., Matter of Battista, 19 I&N Dec.
484 (Bl A 1987) (emphasizing that an adjustrment application filed by
an al i en whose i medi ate rel ati ve petition was approved prior to his
entry as a noni nm grant, and who had been convicted of grand theft,
requires consideration of all factors, including his significant
famly ties).

The respondent’s wife testified that if necessary she would give
up her famly to acconpany her husband, because “lI swear that | was
gonna stay with himuntil the death will separate us,” but indicated

10 The Board's limtation of the Cavazos rule in Matter of |brahim
supra, to cases involving imedi ate rel ati ves does not detract from
a proper consideration of the respondent’s waiver application, as
the respondent’s wife is a United States citizen, resulting in his
classification as an inmedi ate rel ative.
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i medi ately thereafter that it woul d be a hard choi ce, because “it’s
a hard situation.” She went on to state that she was extrenely
close enotionally with her famly, especially with her nmother. She
stated further that her grandparents, aunts, and cousins live in a
small town 8 minutes away fromher famly’ s home where she resides.
She testified that were she forced to acconmpany her husband to
Mexi co, she would not have the nmoney to travel back and forth to
visit her famly. She stated further that her famly, being as
large as it is, would not be able to visit her often. She expl ai ned
that her parents “don’t even go to Mexico either because it’s hard.”

Furthernore, the respondent’s wife testified that she would have
difficulty finding enploynment, and the respondent’s testinony
i ndi cates that he and his wife have very little noney. The record
reflects that the respondent’s wife is not now enployed but is
attending a technical training course involving conputers on a
part-tine basis. Rather than treat the respondent’s and his wife's
economi c situation as a factor contributing to extreme hardshi p, the
majority turns their financial difficulties as a factor that
mnimzes the wife’s hardship were her husband to be denied the
wai ver and deport ed. According to the mjority, since the
respondent and his wife have little noney here in the United States
and the respondent’s wife is unenpl oyed, they m ght just as well be
poverty-stricken in Mexi co. Even were this a reasonabl e anal ysi s of
the financial factors involved, it utterly ignores the fact that
here in the United States the respondent and his wife live with and
can call on the support of the respondent’s wife’'s famly.

As enphasized in Watkins v. INS, supra, at 850, we are required to
“‘consider all relevant factors cumrulatively in deciding whether
extreme hardship has been established.’ Bat oon, 707 F.2d at 401
(enphasi s added); see also Dragon v. INS, 748 F.2d 1304, 1306 (9th
Cr. 1984); Santana-Fiqueroa v. INS, 644 F.2d 1354, 1357 (9th Cir.
1981).” The court stressed that “the Bl A correctly stated the | aw,
but failed to apply it correctly. It found that the professional
and social changes petitioner would face . . . . would not rise to
the level of extreme hardship. It then found separately that the
birth of petitioner's second son ‘standi ng al one does not change our
finding.’ But the standard is not whether each factor, standing
al one, constitutes extrenme hardship, but whether the cunulative
effect of all factors constitutes extrene hardship.” Watkins v.
INS, supra, at 850 (enphasis added).

Such a cunul ative evaluation is glaringly absent fromthe majority
opi ni on. Instead the nmmjority decision takes the fact of the
respondent’s wife's marriage and her family ties, mnimzes them
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and rejects themas an indicia of extreme hardship, and then takes
the respondent’s wife's financial situation and mnimzes and
rejects it as a significant hardship factor. Cf. Arrozal v. INS
159 F.3d 429, 433 (9th Cr. 1998). Nowhere does the mmjority
opi nion cunul atively consider these and other factors apparent in
the record-such as the length of the wife's residence in the United
States, her citizenship status and what giving that up in the sense
of leaving the United States woul d nean, and her desire to have a
famly with her husband-and wei gh them toget her.

This is precisely the type of erroneous and arbitrary eval uation
that viol ates the respondent’s due process rights to a fair hearing
and a reasoned decision with regard to his waiver application.
Uni versal Canmera Corp. v. NLRB, supra. Consequently, in nmy view, no
matter what statutory limtation nmay exist with respect to judicial
revi ew of discretionary decisions made by the Attorney Ceneral, the
abuse of discretion present in the majority opinion in this case
constitutes a substantive deprivation of the respondent’s due
process right to make an application for a waiver and have it fairly
and meani ngful ly consi dered and adjudicated. See Kalaw v. INS, 133
F.3d 1147, 1153 (9th Cr. 1997); see also Arrozal v. INS, supra
(finding jurisdiction to hear a notion to reopen).

' V. CONCLUSI ON

I do not believe the respondent is inadm ssible under section
212(a)(6) (O (i) of the Act. Even if he is inadmssible, | do not
believe that the current version of the section 212(i) waiver
provision applies to his case, and | find such an application to
have an i nperm ssibly retroactive effect, hol ding the respondent to
a standard that is not the one that existed (a) at the time he was
convicted, (b) when he was charged with being deportable, or (c)
when he nmade his adjustnent and wai ver application. However, even
assum ng he nust satisfy the current ternms of section 212(i) of the
Act, which require that he establish that his wife, who is his
qualifying relative, will suffer extrenme hardship, | believe he has
done so. | conclude that the respondent has established that his
wife would suffer extreme hardship were she required either to
acconpany himto Mexico and | eave her famly, or to separate from
himand remain with her famly in her adopted country where she has
lived since she was an infant. I conclude further that the
favorable factors presented in this case in terms of the
respondent’s marital relationship and the couple’s ties to an
extensive famly network in this country, together with the hardship
his wife would suffer, warrant granting his application for
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adj ust ment of status and a wai ver under section 212(i) of the Act in
t he exercise of discretion.
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